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In the Court ol Appeals of the District of Columbia 


No. 2509. 

Amalia A. Fleming, Adm’x, &c., Appellant, 

vs. 

The Capital Traction Co., a Corp. 


a Supreme Court of the District of Columbia. 

At Law. No. 52966. 

Amalia A. Fleming, Administratrix of the Estate of John Fleming, 

Deceased, Plaintiff, 
vs. 

The Capital Traction Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 13, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52966. 

Amalia A. Fleming, Administratrix of the Estate of John Fleming, 

Deceased, 

vs. 

The Capital Traction Company, a Corporation. 

The plaintiff, administratrix of the Estate of John Fleming, de¬ 
ceased. duly appointed by the Supreme Court of the District of Co¬ 
lumbia, and qualified as such, sues the defendant a corporation 
doing business in the District of Columbia, and created and existing 
under and by virtue of the laws of the United States, and operating 
and managing a Street Railway with cars propelled and run on the 
tracks thereof in the said District by the power of electricity, and 
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^ AMALIA A. FLEMING, ADM’x, ETC., VS. 

£“ as k la ' vful| y might, a machine and repair shop 
in said District on premises on “M” Street near Thirty second 

*° r ‘ hwest m tl ,‘ e °[ Kington, in said District forthe 
repair of its cars, and where the same were repaired at and before 

th! nut berelnaf ‘ er f ted: And the Plaintiff says that on to-wit 
m!,h 6 h « Ey , of ° ctober 1909 the said deceased,'a salesman for a 
achine Supply Company, and said deceased, not in the employ of 
the defendant, but seeking in the course of his employment afore- 
said to sell machinery to the defendant as he had frequently before 

2 ln ' e f u' ne ’ entered tbe sa id machine and repair shop 

1 f" d e ' l K a 8ed m conversation with the foreman, then and 
there being in connection with said business, and when so 

'!!" ! n tbat 1 ' art , of sail1 Premises known as the pit, a car of 
the defendant, managed and controlled by its employees was 
brought into said machine and repair shop for repairs, placed on a 
table, and caused to move together with said table in the direction of 
the deceased, and at the time it was so negligently and carelessly 

rTV S " e ,i as - f . 16 ,abIe 0,1 " hich il "as placed as aforesaid, 
that the deceased without any notice or warning, and when he was 

seen or could have been seen in the exercise of ordinary prudence 
and care by the employees of the defendant in the control and man- 
agement of said car and table, and without fault on his part was 
struck by said car and table, seriously and permanently injured his 
”f h ‘ ' eR ' completely crushed below the hip, left leg also badly 
crushed, and other injuries received, and the plaintiff savs by reason 
thereof and on to wit: said October 10th, 1909 the said John Flem¬ 
ing departed this life ip this City and District, whereby and because 
of the injuries aforesaid resulting from such act, neglect and default 
causing such death, damages have been sustained by and should he 

neTof kin* 'f P Ti lff An i aIi - A ^, FleminK ’ nnd the children and 
next of kin of said deceased, viz: Thomas C. Fleming. John Flem- 

f" d *l ar ? Fleming in the sum of ten thousand ($10,000) dol- 

JStaSL slust” *• <*'»•««) 

A. B. WEBB, 

EDWIN FORREST. 
Attorneys for the Plaintiff. 

9 Plea in Abatement. 

Filed November 1, 1910. 


««W SS Kr P S;.3if<■ <>» *«•« 
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said named in the said writ and declaration died in the District of 
Columbia, which was the place of his last domicile, on or about the 
sixteenth day of October, 1909, and that thereupon the Supreme 
Court of the District of Columbia sitting as a Probate Court for the 
said District on the 27th day of October, 1909, upon due proceedings 
had in cause numbered 16,404, Probate, granted letters of adminis¬ 
tration upon the estate of the said John Fleming, deceased, to the 
said Amalia A. Fleming and to John Fleming, who duly qualified 
as: and who are, the only legal administrators of the said John 
Fleming; and the defendant further says that thereafter, and on 
the 10th day of October, 1910, the said Amalia A. Fleming, without 
citation to any of the next of kin of the said John Fleming, and 
without their waiver of such citation, was, by the said Court sitting 
as a Probate Court, and while the said John Fleming, her co-ad¬ 
ministrator was still alive and while his appointment as said co-ad¬ 
ministrator was unrevoked and in full force, attempted to be 

4 appointed sole administratrix of the estate of the said John 
Fleming, deceased, in cause numbered 17,418 Probate, for 

the purpose of instituting the suit to which this plea is filed; and the 
defendant says that the said attempted appointment was beyond the 
jurisdiction of the said court and void. All of which appears from 
the record of the said Court in the said matter. Without this that 
the said Amalia A. Fleming is the sole administratrix of the estate 
of the said John Fleming, deceased, above named. And this the 
said defendant is ready to verify. 

Wherefore it pravs judgment if the said Amalia A. Fleming ought 
to have or maintain her aforesaid action against it. 

F. FOSS PEFFY & SON, 

Attorneys for Defendants. 

T, George E. Hamilton, do solemnly swear that I am President of 
the Capital Traction Company, a body corporate, the defendant 
above named, and that the matters stated in the foregoing plea in 
abatement are true. 

GEOFGE E. HAMILTON. 

Subscribed and sworn to before me this 31st day of October, 1910. 
[seal.] LOUISE F. DYEF, 

Notary Public, D. C. 

5 Demurrer to Plea in A batement. 

Filed January 6, 1911. 

4< 4c * * ♦ * * 

And now comes the plaintiff and says that the plea in abatement 

herein interposed is bad in substance. 

^ A. B. WEBB, # 

F., 

EDWIN FORREST, 
Attorneys for Plaintiff. 
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AMALIA A. FLEMING, ADM*X, ETC., VS. 

Among the matters of law to be argued in support of the foregoing 
demurrer are the following. 

1. That the Court had full jurisdiction and authority to appoint 
the plaintiff Amalia A. Fleming, as administratrix of the estate of 
the deceased, John Fleming for the purpose of instituting this suit 
and she, the right to qualify as such. 

2. That under the law, the plaintiff as widow of the deceased 
having the legal right to appointment in preference to any other 
person as administratrix, it was not necessary or requisite to cite the 
children of the deceased, who were all of full age, prior to her ap¬ 
pointment, nor so far as the record discloses has there been any ob¬ 
jection thereto on the part of the children of her deceased husband. 

3. That the plea in abatement was not properlv authenticated as 
required by law. 

4. For other and sufficient reasons apparent upon the face of the 
record. 


“ Memorandum. 

January 27,1911.—Demurrer to plea in abatement overruled with 
leave to file replication in ten days. 


Plaintiff’* Replication to Defendant’* Plea in Abatement. 

Filed February 15, 1911. 


And now comes Amalia A. Fleming by way of replication to the 
plea in abatement herein filed by the defendant and denies as in 
said plea set forth that Amalia A. Fleming and John Fleming are 
the only legal Administrators of the estate of the said John Fleming, 
deceased; the plaintiff further says in answer to said plea, that she 
was duly appointed Administratrix of the said estate of John Flem¬ 
ing for the sole purpose of instituting this suit; that she was entitled 
to such appointment under the law, as the widow of the deceased, 

u j !? 0 11 °^ tat i on to adults, next of kin, was required; that they 
had full notice of such application, and the necessity for such ap¬ 
pointment, and the purposes therefor were fully explained to the 
Court before the making of such appointment; that it was stated to 
the Court at the time of the appointment of the plaintiff, as Ad¬ 
ministratrix herein, for the purpose of instituting this suit that the 
reason therefor was that her co-administrator being an em- 
7 plovee of the defendant refused to join her in this cause 
anc * the k tatute of Limitations being about to intervene she 
had no opportunity or time to ask for the removal of the said John 
Fleming. co-administrator, for refusal to act with her in the bring¬ 
ing^ this action; that in the application for the appointment of the 
original Administrators. .John Fleming and this plaintiff, no men¬ 
tion was made of this damage suit; this plaintiff further denies that 
the appointment of the plaintiff as Administratrix was bevond the 
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jurisdiction of the Probate Court and Void, but on the contrary avers 
that the said Court had full, ample and complete authority to make 
such appointment, and this Court is without jurisdiction to ques¬ 
tion such authority in the making of such appointment. 

A. B. WEBB, 

F., 

EDWIN FORREST, 
Attorneys for Plaintiff. 


February 14th, 1911. 




Memoranda. 

February 17, 1911.—Motion to strike out replication to plea in 
abatement filed. 

March 31, 1911.—Motion to strike out replication granted, with 
leave to plaintiff to plead over in ten days. 


8 


Joinder in Issue on Plea in Abatement. 


Filed April 26, 1911. 

******* 


The plaintiff joins issue with the defendant on its plea in abate¬ 
ment herein filed. 


A. B. WEBB, 

F., 

EDWIN FORREST, 

Att’ys for Pl’t’f. 


Memorandum. 

April 28, 1911.—Note of issue filed. 


Supreme Court of the District of Columbia. 

Friday, October 25, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 

******* 

Now come here as well the plaintiff by her Attorney Mr. Edwin 
Forrest, as the defendant by its Attorneys Messrs. R. Ross Perry and 
Son; whereupon, this cause comes on for hearing by the Court on 
the plea in abatement filed herein, the said Attorneys waiving a 
trial by jury; thereupon, after hearing evidence, to the admission 
of which the plaintiff objects, and notes an exception, it is by 
9 the Court considered that said plea in abatement be, and the 
same is hereby sustained. 

Therefore, it is considered that the plaintiff herein take nothing 
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AMALIA A. FLEMING, ADM’x, ETC., VS. 

by her suit, and that the defendant herein go thereof without day 
and he for nothing held, and recover against the plaintiff, the costs 
of its defense, to he taxed by the Clerk, and have execution thereof. 


Order for Entry of Appeal. 

Filed October 30, 1912. 

******* 

The Clerk of said Court will enter this the plaintiff’s appeal to the 
Court of Appeals from the judgment rendered herein on to wit: 
October 25" 1912, and issue a citation to the defendant on this 
appeal. 

A. B. WEBB, 

F., 

EDWIJSr FORREST, 
Attorneys for Plaintiff. 


10 Filed Oct. 30, 1912. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52966. 

Amalia A. Fleming, Administratrix of the Estate of John Fleming. 

Deceased, 

vs. 

The Capital Traction Company, a Corporation. 

The President of the United States to The Capital Trnnction Com¬ 
pany, a corporation, Greeting: 

. Ton are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal filed in the Supreme Court, of the District (if Co¬ 
lumbia. on the 30th day of October, 1912, wherein Amalia A. Flem¬ 
ing administratrix of the estate of John Fleming, deceased, is Ap¬ 
pellant and you are Appellee, to show cause, if anv there be. whv 
the Judgment rendered against the said Appellant' should not be 

corrected and why speedy justice should not be done to the parties 
in that behalf. 1 

Witness the Honorable Ham- M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 30th dav of October 
in the year of our Lord one thousand nine hundred and twelve. 

rSeal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, As»’t Cl’k. 
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Service of the above Citation accepted this 30th day of October, 
1912. 

R. ROSS PERRY, 
Attorney for Appellee. 

[Endorsed:] No. 52966. Law. Fleming, adm’x, vs. Cap. Trau 
Co. Citation. Issued Oct. 30", 1912. Filed Oct. 30, 1912. J. R. 
Young, Clerk. A. B. Webb, Edwin Forrest, Attorneys for Appel¬ 
lant. 

11 Supreme Court of the District of Columbia. 

Thursday, November 7, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 

♦ * * * * * * 

Now comes here the plaintiff by her Attorneys and submits to the 
Court her bill of exceptions taken during the trial of this cause, and 
the same is taken under consideration. 


Memoranda. 

November 7, 1912.—Time for settling exceptions and filing record 
in Court of Appeals extended to December 16, 1912. 

November 15, 1912.—Appeal bond approved and filed. 

December 13, 1912.—Time for settling exceptions and filing rec¬ 
ord extended to January 6, 1913. 

January 6, 1913.—Time for settling exceptions and filing record 
extended to January 26, 1913. 


12 Supreme Court of the District of Columbia. 

Monday, January 20, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 

* * * * * * * 

The Court having this day signed the bill of exceptions of the 
plaintiff heretofore submitted herein, now orders the same of record 
as of the time of the noting thereof at the trial. 

Further, it is ordered that the time within which to file the tran¬ 
script of record in the Court of Appeals of the District of Colum¬ 
bia in this cause be, and it is hereby further extended to and in¬ 
cluding February 5th 1913. 
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® AMALIA A. FLEMING, ADM*X, ETC., V8. 

Bill of Exceptions. 

Filed January 20, 1913. 

******* 

Be it remembered that the above entitled cause came on for hear¬ 
ing before Mr. Chief Justice Clabaugh upon the issue joined to the 
plea m abatement hied by the defendant in the above entitled cause 
on the 1st day of November, 1910, trial by jury having been ^ 
presslj waived by counsel for the respective parties, and thereupon 
,o ',° ln!U r>lain the issues on her part joined, the plaintiff pro- 
13 duced from the office of the Register of Wills of the District 
of Columbia and offered and read in evidence the following 
record, proceedings and papers in Probate Cause numbered 17 418 
pending in the Supreme Court of the District of Columbia holding 
a special term for probate business, and entitled, “In the matter of 
the estate of John Fleming deceased,” to wit: 

Filed Oct. 10, 1910. James Tanner, Register of Wills, D. C Clerk 

of Probate Court- 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Probate Business. 

Probate. No. 17418. 

In the Matter of the Estate of John Fleming, Deceased. 

conics Amalia Fleming and savs* 

That she is the widow of the late John 'Fleming who died in 
testate on to wit: October 16th, 1909 in the City of Washington 
District of Columbia, leaving surviving him as his'sole heirs at Law’ 
three sons Thomas II. John and Harry I.. Fleming! alUflawful 
age. and the petitioner, as his widow: that said heirs at law and £eti- 
tioner reside as hereinafter stated to-wit: Thomas C. Fleming Phila¬ 
delphia. State of Pennsylvania: John Fleming, ITarrv Fleming and 
the petitioner residing in said Citv of Washington District of Po 

14 hm ^ a: : r > lat ( f<V T, '. hn F ' C "’ in * died'because of S injuries^- * 

14 cened without faiilt, in an accident while in a building of the 

th Di f" 1 ? p T*'?!" Con l p ! ln >'- a Corporation doing business in 
<• District of Columbia, and for the sole purpose of instituting suit 

for the recovery of damages, if any, to which the Estate of the de 

The petitioner therefore prays that Letters of Administration mav 

to i’ er for . ,lle ?° le Purpose herein, and for all purposes 

to which the law entitles her to administration as stated and that 
due citation may be made on this petition. 

AMALIA A. FLEMING. 
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THE CAPITAL TRACTION CO. 9 

Amalia A. Fleming being first duly sworn according to law says: 
That she has read the petition by her subscribed, and know^s the 
contents thereof: that the facts therein stated of her personal knowl¬ 
edge are true, and the facts stated upon information and belief she 
believes to be true. 

AMALIA A. FLEMING. 

Subscribed and sworn to before me the oth day of October 1910. 
[notarial seal.] F. EDWARD MITCHELL, 

Notary Public, D. G. 

15 Filed Oct. 10, 19H?. James Tanner, Register of Wills, D. C., 

Clerk of Probate Court. 


In the Supreme Court of the District of Columbia, Holding a Special 

Term for Probate Business. 

Probate. No. 17418. 


Li re Estate of John Fleming, Deceased. 

Upon consideration of the petition of Amalia A. Fleming and the 
accompanying papers, it appearing to the satisfaction of the Court, 
that said John Fleming departed this life intestate, it is this 10th day 
of October, 1910, ordered, that Letters of Administration be and 
the same are hereby granted unto the said Amalia A. Fleming for 
the sole purpose of instituting suit to recover damages on account 
of the death of the said John Fleming deceased, upon her giving 
bond in the penalty of One hundred dollars for the faithful dis¬ 
charge of her trust. 

ASHLEY M. GOULD, Justice. 

Filed Oct. 12, 1910. James Tanner, Register of Wills, D. C., Clerk 

of Probate Court. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

District of Columbia, To wit: 

16 The United States of America to all persons to whom these 
Presents shall come, Greeting: 

Know Ye, That administration of all the money, goods, chattels, 
rights, and credits of John Fleming late of the District of Columbia, 
deceased, is hereby granted and committed unto Amalia A. Flem¬ 
ing and-of the District of Columbia. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, this 12th day of October, A. D. 19l£. 

Attest: 

[court seal.] JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 
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And it was further offered in evidence that there were no pro¬ 
ceedings other than the above on record in the said cause: 

And next thereafter in order to maintain the issue upon its part 
joined the defendant produced from the Office of the Register of 
Wills of the District of Columbia and offered and read in evidence 
certain of the records, proceedings and papers in Probate 

17 cause numbered 1(3,404, pending in the Supreme Court of 
the District of Columbia, holding a special term for probate 

business, entitled, “In re Estate of John Fleming, Deceased,” to 
wit: 

Filed Oct. 27, 1909. James Tanner, Register of Wills, D. C., Clerk 

of Probate Court. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Probate Business. 

No. 16404, Adm’n Doc. 40. 

In re Estate of John Fleming, Deceased. 

The petition of Amalia A. Fleming and John Fleming, both of 
the City of Washington, District of Columbia, respectfully state-: 

1. That they, the petitioners, and Thomas C. Fleming and Harry 
L. Fleming, are all the next of kin and heirs at law of John Flem¬ 
ing, deceased; that Thomas C. Fleming resides at the City of Phila¬ 
delphia, in the State of Pennsylvania, and Harry L. Fleming in the 
City of Washington, in the District of Columbia; that all are adults. 

2. That heretofore, to wit, on the sixteenth day of October 1909. 
the husband and father of your petitioners, respectively, deceased by 
accident in the City of Washington, District of Columbia, leaving no 

last will and testament so far as petitioners have been able to 

18 discover, after diligent search and inquiry. 

3. That at the time of his death, the said John Fleming 
was seised and possessed of the following real estate located in the 
City of Washington. District of Columbia, to wit: house and lot No. 
438 4th Street, Northeast, and house and lot No. 148 D Street, North¬ 
east, the former valued at fifty-five hundred dollars, and the latter at 
thirty-five hundred dollars. Deceased was also seized of two lots 
located at 31st Street and Musgrave Street, Philadelphia, Pennsyl¬ 
vania, which are assessed at one hundred and twenty-five dollars, the 
sale value of which is unknown to these petitioners. 

4. That said deceased left the following personal estate, to wit, 
130 shares of Capital Traction Company stock; 6 shares of the 
Washington Railway and Electric Stock, preferred, and 20 shares 
of the Carey Machinery and Supply Company, the par value of 
which said stocks is one hundred dollars per share, and also three 
thousand dollars of the 5% gold bonds of the Capital Traction Com¬ 
pany, three thousand dollars of 5% bonds of the Chesapeake and 
Potomac Telephone Company, five thousand dollars of the 4% bonds 
of the Washington Railway and Electric Company bonds. 
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5. That deceased left on deposit at the Riggs National Bank 
$1275.88, of which amount $780.11 was held by said deceased as 
treasurer of Washington No. 1 National Association of Stationary 
Engineers, so that there is on deposit at said bank, belonging to said 
estate, $495.77. 

19 6. That said deceased, at the time of his death, was in¬ 
sured in the New England Mutual Life Insurance Company 

in the sum of three thousand dollars, and was also insured as against 
accident in the Employers’ Liability Insurance Corporation of Lon¬ 
don, England, in the prinicpal sum of five thousand dollars, which 
said five thousand dollars is augmented, as your petitioners, are ad¬ 
vised, by accrued accumulations rendering the value of the latter 
policy seventy-five hundred dollars. 

7. That deceased left a quantity of household furniture of the 
estimated value of five hundred dollars, together with some small 
accounts due him, the amount and extent of which your petitioners 
have not, at this time, been able to definitely ascertain, but they aver 
that they will not exceed in all the sum of one thousand dollars, or 
thereabouts. 

8. That the said John Fleming was, at the time of his decease, in¬ 
debted to a very inconsiderable extent, the exact amount of which 
your petitioners have not been able to fully ascertain, but upon in¬ 
formation they state the fact to be that the entire indebtedness of 
said estate, exclusive of funeral expenses, will not exceed two thou¬ 
sand dollars, if so much. 

9. That the funeral expenses incident to the burial of deceased 
amount to $213., which amount, your petitioners are advised, is 
covered by the accident policy of insurance hereinbefore mentioned. 

10. Your petitioners file with this, their petition, the consent in 
writing of Thomas C. Fleming and Harry L. Fleming, that 

20 your petitioners be appointed to administer the estate of the 
said John Fleming, deceased, which written consents are an¬ 
nexed to this petition. 

The premises considered, your petitioners prav that letters of ad¬ 
ministration may be granted to them, and for such other and fur¬ 
ther relief as to the Court shall seem proper in the premises. 

AMALIA A. FLEMING. 
JOHN FLEMING. 

District of Columbia, ss: 

Me, Amalia — Fleming and John Fleming, first having been 
duly sworn, upon our oath depose and say: 

That we are signers of the above petition; that we have read said 
petition and know the contents thereof; that the facts therein stated 
of our own knowledge are true, and those stated upon information 
and belief, we believe to be true. 

AMALIA A. FLEMING. 
JOHN FLEMING. 

Sworn to and subscribed before me this 26th day of October, 1909. 
[notarial seal.] F. H. RIDGWAY, 

Notary Public, D. G. 
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21 r “ °"' 27> Sk »'»■ c. 

,h * Supreme “*• ■ *- 

No. 16404, Adm’n Doc. 40. 

In re Estate of John Fleming, Deceased. 

nStaTSTI"«*» ™<i Mm 

satisfaction of the Court thnt nM !t a PP ear ing to the 

intestate, it is, this 27th £nfot J ^lono™"/ departed thi * 
decreed, that letters of administraHnn ’ 2 ^ 9 ’ OI ^ dered ’ ad i«dged and 
same are hereby, granted unto -Vimlifl 0 \ Fi estat j’ and the 
ing, upon their giving bond in \h P ' n F e , niln £ an d -John Flem- 
lare. conditioned for 7he faithful diseha^eof’S™”* d<}1 ' 

JOB BARNARD, Justice. 

Oct», » Jfj-Tjnnjt ***«, Win., D . c „ 
In ft. Supreme Cue, „f DgHJ Columbia, HoMin, Prebere 


District of Columbia, To wit. 


GreefingT eri0a "" perSOns *° whom ‘hese Present* 

riehts, and Credit* of John Fleming ill « oods - chattels, 

J>'«. deceased, is hereby L e of he ^strict of Colum- 

Fleming anc1 John pSSinTrf^g^M T Ama,ia A - 

C °Attc*t lnS 29 " df>V f ’ f 0ct °her. a!‘ D "{oof*’ Ch ‘ ef Jusfice of sai<] 

dputy Register of KTSrf of 

Case No. 16 , 404 . ° W ""- «/ Pr 0 ^ <e Coart. 
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Filed Oct. 29, 1909. James Tanner, Register of Wills, D. C., Clerk 

of Probate Court. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Probate Business. 

No. 16404, Adm’n Doc. 40. 

In re Estate of John Fleming, Deceased. 

23 The petition of Amalia A. Fleming and John Fleming re¬ 

spectively, states that they find upon examination of the 
affairs of John Fleming, Deceased, that there are a number of mat¬ 
ters of such character and importance as to require the employment 
of counsel by them, and they therefore request the Court to pass an 
order in this cause authorising them to engage the services of coun¬ 
sel in the administration of said estate. 

AMALIA A. FLEMING. 
JOHN FLEMING. 

Subscribed and sworn to before me this 29th dav of October, 1909. 

WM. C. TAYLOR, 
Deputy Register of Wills. 


Filed Oct. 29, 1909. James Tanner, Register of Wills, D. C., Clerk 

of Probate Court. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Probate Business. 

No. 16404, Adm’n Doc. 40. 

In re Estate of John Fleming, Deceased. 

T T pon consideration of the petition of the Administrators herein 
for leave to emnlov counsel, it is by the Court this 29th day 
24 of October, 1909, ordered that said Administrators be and 
they are hereby granted permission to retain counsel to ad¬ 
vise and represent them in the administration of said estate. 

JOB BARNARD, Justice. 

And next thereafter the defendant offered in evidence a petition 
filed on the 18th day of November, 1909, in the next hereinabove 
cited cause by the aforesaid administrators for leave to subscribe to 
the bond and scrip rights afforded them by the Capital Traction 
Company on account of the ownership by the said decedent of 130 
shares of the capital stock of The Capital Traction Company and 
the order of the Probate Court passed thereon on the same day giv¬ 
ing them authority to subscribe for the said bond and scrip rights; 


AMALIA A. FLEMING, ADM*X, ETC., VS. 

and further a petition filed in the .-aid cause by the said adminis- 

nw 0 " r - eCemt,er 2 ?’ 1909 > aski »g authority to invest the sum of 
$7,000. in 5 per cent bonds of The Capital Traction Company and 

nnrl rder *" f n ™ Courtthe «•"» day giving them authority to 
purchase $/ 000 or thereabouts of the said bonds at market quota- 

ion, and the plaintiff hv her attorney then and there at the time 
the same was offered objected to the reading and offering in evi- 

P kT h n and e , V , < ,Tv’ , one of ,lle “hove records and proceedings in 

ten! ^nr) ha e u i " 1 -' e -M 404 °, n . the ffound that the some were incompe¬ 
tent and inadmissible a« being a collateral attack on the part of 

the defendant on the record, proceedings and papers in 
another Court to which the defendant was not a partv, and 
on the right of the plaintiff to sue therein, hut the Justice 
presiding overruled the said objection and allowed the said record* 
papers and proceedings to he read and considered in evidence, to 
which ruling of the Court at the time the said records, papers and 
proceedings were offered in evidence and before the admission 
ereof the plaintiff then and there severally and separately excepted 

ridered 6 in'evidence. Paper? a " d P rooeedin K s "ore then read and con- 

• , And next thereafter to maintain the issue on her part joined the 

plaintiff produced from the office of the Register of Wills of the Di«- 

n P tU’ f f 0 n "’ b u T d and rea<1 in evid ence an account filed 

in the above recited probate cause numbered 16,404 Probate Docket 

on the 1st day of November, 1010, purporting on its C to be the 

first and final account of the administrators in the said cause which 

srssrs «!' -* «<h.-s 

tlie hands of the said administrators. And further the plaintiff 
offered ,n evidence the fact that since the filing and pasrini'of he 
said account nothing of record in the said cause appear* save the 
receip s end vouchers in connection with the said accoTt 

-V) , ext * I ' erca f t T " was admitted and agreed upon bv counsel 
for the plaintiff and the defendant that- John Fleming, the decedent 

miml'ei-ed V 17 Tl's' 0ned probat « oa ' ,ses numbered 16,404 and 
26 ,' , 1 4 V 41 ? wa s «ne and the same person and that 

26 Amalia A Fleming, one of the administrators in the above 
mentioned probate cause numbered 16,404 is the same ner 

Fleming, „f ,| w 

H; SHlfF r ”* 

ment: whereupon mneidemtinn nf ,h'. ‘“ '"m pl... , n „h a(e . 

Ihen ,„d .here 
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the exception was duly entered upon the minutes of the Court; and 
after the noting of the said exception, making the same a part of 
the record, which is also made a part hereof, and before the entry of 
judgment on said plea, the plaintiff prays the Court that the fore¬ 
going bill of exceptions may be signed and sealed with like force 
and effect as if separately signed and sealed, which motion is bv 
, ? ,? 1 l ! rt granted, and the plaintiff prays the Court to sign and seal 
this hill of exceptions according to the statute in such case made and 
provided, which motion is by the Court granted, and the Justice 

•) i •'ii . accordingly signs and seals this, the 

2/ plaintiff s bill of exceptions, now for then this 20" dav of 

January, 1913. 

HARRY M. CLABAUGH, [seal.] 

Chief Justice. 

Agreed to by consent. 

EDWIN FORREST, 

Of Counsel for Pl’ff. 

R. ROSS PERRY, 

Att’ys for Deft. 


Assignment of Errors. 

Filed January 22, 1913. 

* * * * * ♦ * 

1. The Court erred in overruling the plaintiff’s demurrer to the 
defendant’s plea in abatement. 

2. The Court erred in admitting in evidence the record and pro¬ 
ceedings in the Probate Court in Case No. 16,404 the same being 
irrelevant and incompetent, and an effort by the defendant to attack 
collaterally proceedings in another Court! 

3. The Court erred in holding that the defendant could attack col¬ 
laterally the record and proceedings in the Probate Court in the 
cause wherein the plaintiff was specially authorized to institute this 
suit, and further that the plaintiff could not maintain this suit as 
sole administratrix under her appointment as shown by the record 
herein. 

4. The Court erred in granting judgment for the defendant on its 
plea in abatement. 

A. B. WEBB, 

F., 

EDWIN FORREST, 
Attorneys for the Plaintiff. 
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AMALIA A. FLEMING, ADm’x, ETC., VS. 

% 

^ Designation of Record. 

Filed January 22, 1^13. 

r^^!,isT£szz its 7 ?«■ 

iatisur^ “ «2& 

1. Declaration. . 

2. Flea in abatement. 

3. Demurrer to plea. 

4. Memorandum showing overruling demurrer to nlea 

o. Replication to plea in abatement pl 

r : ‘^SL'“:Zn -“ i vr 

granted. 8 otlon t0 strik e out replication 

8. Joinder in issue to plea in abatement. 

10 A feT dUnl showin ,g u .°‘« of issue filed, 
and judgment for'defembim for“coste" 16 " 1 Waived ’ P lea sustained 

tion, serWreYereof' and'&dng^nahJ ' SS i ,anoe of «ta- 

p. 490. 8 Penaltj of bond at $100. M. 56, 

D * STSW 0 ' 

29 15 \Z if pe r' bon ?. offe ?ed and filed. 

script of record extended m'jan", 8 ^^19 ^‘‘mYs^p^o 8 tran ‘ 

of record extended° to^JanS 8 2«!' 1 ° 9 f 1 « Xceptions and filing transcript 
17. Bill of exceptions signed. 

To o, nt . rj '. 0f filin g ‘hereof. 

1J. Plaintiff’s assignment of errors. 

20. Extension of time for filing transcript to Keb’y 5 1913 

A. B. WEBB, 

F., 

EDWIN FORREST, 

Attorneys for Plaintiff. 

30 Supreme Court of the District of Columbia. 

Exited States of America, 

District of Columbia, ss: 

Coh’imbii herlbv cert?fv r the f f the S HP reme C °urt of the District of 
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according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 52966 at Law, wherein 
Amalia A. Fleming, Administratrix of the Estate of John Fleming, 
deceased, is Plaintiff and The Capital Traction Company, a Corpora¬ 
tion, is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
24th day of January, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No 
2509. Amalia A. Fleming, adnTx, <fcc., appellant, vs. The Capital 
Traction Co., a corp. Court of Appeals, District of Columbia. 
Filed Feb. 3, 1913. Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia 


JANUARY TERM, 1913. 


No. 2509. 


AMALIA A. FLEMING, ADMINISTRATRIX AND ETC. 

APPELLANT, 

VS. 

% % 

THE CAPITAL TRACTION COMPANY, A CORPORATION 


APPELLANT'S BRIEF, 


A. B. WEBB, 

EDWIN FORREST, 

Attorneys for Appellant. 












Court of Appeals t ° h f e District of Columbia. 

JANUARY TERM, 1913. 


Amalia A. Fleming, Administratrix 

and etc. Appellant 
vs. 

The Capital Traction Company, 

a Corporation. 


APPELLANT’S BRIEF. 


STATEMENT OF CASE. 

This suit was instituted by the Plaintiff, late wife of the 
decedent, as administratrix of his estate, appointed by the 
Court, as such, on her application (Rec 8—9) “ for the sole 
purpose of instituting suit to recover damages on account 
of the death of the said John Fleming, Decedent,” upon 
qualifying and etc , which she did, in due course, as shown 
by the Record (Do-12). 

The assignment of errors by the Plaintiff will be found 
on p. 15 of Record and substantially set forth therein, 
which may be succinctly herein recited for the purpose of 
disposition, consideration by the Court and argument before 
it by the Appellant of the disputed matters. 

The Plaintiff, as administratrix, after her appointment 
and qualification to act as such, administered as author¬ 
ized by suit for damages in case of death and such conduct 
upon her part was attacked only by the Defendant collat¬ 
erally : that the sole cause as shown by the Record of the 
Plaintiff’s appointment was the actual legal necessity for 


► No. 2509. 
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the institution of this suit specified and clearly 
shown in the order appointing her ; and the Record 
discloses no complaint or objection on the part of any 
one, the original co administrator, or any one else, save as 
herein appears by the Defendant, not a party to the probate 
proceedings, and at the time of the appointment of this 
Plaintiff as sole administratrix, the son, John Fleming, was 
a resident of the District of Columbia and could, if by him 
deemed necessary, have taken any steps designed by him, 
or as he thought necessary to preserve his rights as alleged 
co-administrator under the original appointment, not hav¬ 
ing done so and this Plaintiff, having taken steps as shown 
by the proceedings therein, was by and under the order of 
the Court appointing her amply justified to institute and 
prosecute the suit as herein instituted. 

ARGUMENT. 

The sole question for the consideratian of the Court as it 
seems to Appellant on this Appeal is, as to whether the 
Plaintiff upon her application as sole administratrix, acting 
by virtue of the legal authority as shown by the Record, 
was entitled to commence and institute these proceedings, 
notwithstanding the fact that her co administrator for rea¬ 
sons not apparent of Record did not join with her as a co¬ 
party to this proceedings. If this contention of the Plain¬ 
tiff on hearing is held to be good, then the plea in abate¬ 
ment interposed by the Defendant should be held to be bad 
and the judgment reversed. What is the law on this sub¬ 
ject ? 

The point is whether or no under the letters of adminis¬ 
tration herein specifically granted, the same is sufficient to 
justify and authorize the Plaintiff herein to institute this 
suit. 

It appears by the Record (Rec. 12) that administration 
was granted to “Amalia A. Fleming, the Plaintiff’' and 
“John Fleming of the District of Columbia ” of all the 
moneys, goods, chattels, rights and credits of John Fleming. 

It is apparent from the letters of administration so grant¬ 
ed to the present Plaintiff and John Fleming that it only 
comprised the matters therein stated, to wit : moneys and 
etc., and not the assets, if there be any, of the deceased. 





3 

It further appears that at the time of the filing of the 
original letters of administration on the estate of John 
Fleming, or the proceedings aforesaid, that nothing 
was said as to the death of the intestate by reason of inju¬ 
ries alleged to have been received by him, resulting in his 

• ' an< ^ ** further appears that subsequent to such orig¬ 

inal letters of administration application was made by his 
wife, as sole administratrix, as herein appears, for letters of 
administration, solely because of the fact that he, the De¬ 
cedent, died because of injuries received through what is 
claimed to have been an accident, growing out af negli¬ 
gence of the defendant. 

Therefore, the only question is whether or no it is neces¬ 
sary and essential to this appeal, and the proper considera¬ 
tion thereof as against the Appellee, that in addition to the 
Appellant, John Fleming should be made a party to the 
case, and it is upon that question alone that this cause and 
the appeal thereon is to be decided. 

The Record discloses the fact that the Court in granting 
permission to file the suit in controversy had it appear of 
Record (Rec. 9) that it was so instituted and allowed to be 
prosecuted on the only ground “to recover damages on ac¬ 
count of the death of the said John Fleming, Deceased, 
upon her giving bond in the penalty of One Hundred 
($100.00) Dollars, for the faithful discharge of her trust”- 
that the said administratrix qualified as therein and by the 

said order required, entered upon her duties and instituted 
the suit as herein appears. 

It appears further that the co-administrator under the 
original appointment was a resident of the District of Co¬ 
lumbia and did not appear or object to the granting of let¬ 
ters of administration, for the purpose of this suit to the 
Plaintiff. 

How far, and to what effect his absence by way of non¬ 
objection affects the right of the Plaintiff to prosecute this 
suit is one of the questions submitted to the Court on this 
appeal and whether or no the further fact that the Court 
authorized this Plaintiff to prosecute this suit, solely as 
such and for the purpose indicated in the order of the Court 
would in any way prejudice the rights of the Defendant if 






it has any in the premises is a further question to be con¬ 
sidered and is the very vital part of the controversy. 

In this case, as will be contended by the Plaintiff, the 
Court authorized institution of this suit for the one purpose 
herein set forth, irrespective of any other claim on the part 
of the estate of the Deceased or the persons interested there¬ 
in, and it was so instituted and for such purpose. Should 
the mere fact of the non joinder of the co-administrator in 
any way prejudice the right of the Plaintiff in this suit to 
recover, and the estate which he represents, because for any 
reason her co-administrator refused to join, although it was 
claimed it was unnecessary as the Court plainly indicated 
by its order, that the sole authority of the Plaintiff to insti¬ 
tute this suit was for the particular purpose indicated ? 

The Record discloses that whatever may flow as the re¬ 
sult of this suit for damages, is not according to law assets 
of the estate, and therefore, not properly cognizable under 
the original appointment of the two administrators. If this 
be so, then, the appointment herein was for something that 
grew out of and was distinct from the original designation, 
not authorizing a collection of a part of the assets of the es¬ 
tate, but something that happened because of the death of 
the decedent, and to which this claim was not a part creature 
of statute. If this be so, then it should follow as a matter 
of course as contended, the plea of abatement should be set 
aside and the case sent back for retrial. 

The question of damages for an injury whereby the death 
of a person shall be caused by the wrongful act, neglect or 
default of any person or corporation, &c., is a remedy speci¬ 
ally provided by statute, independent of the common law, 
and which except by said statute would not exist, and such 
permission only authorized by the act of Congress June 11, 
1906, wherein it is provided that the action for damages 
“ shall be brought by and in the name of the personal rep¬ 
resentative for such deceased person.” The law also speci¬ 
fies how damages, if any recovered, shall be used and ap¬ 
propriated, and this entirely distinct and separate as to the 
way in which such damages, if received, shall be used and 
the amount thereof applied where death did not ensue 
under the law in force in the District. Except for the re¬ 
medial statute, what otherwise would be an asset in the 







hands of the estate is by the very statute expressly ex¬ 
cluded therefrom ; in other words, the amount realized is 
not subject to debts of Decedent as in ordinary cases which 
would prevail under the law of the District.. 

The Court is requested to consider the following propo¬ 
sition forming as it is submitted the basis upon which this 
matter is to be decided and the errors assigned sustained. 
Counsel do not deem it necessary or request for the purposes 
of considering this appeal and errors assigned herein to cite 
but in brief way the essential points in controversy, upon 
which the Court is asked to pass and reverse the judgment 
below. 

Is a claim of damages properly sufficient or a proper al¬ 
legation thereof to bring the same within the law without a 
suit specially authorizing the same, except it be under the 
act of Congress of 1896? (34 Stat. at Targe, 232). 

See Jordan vs. Railway Co.; 125 IVis. 581. 

Tucker vs. Nebcker , 2D. C. Appls. 326. 

The attack of the Defendant collaterally of the Plaintiff’s 
right is not a proper legal subject for such attack, nor can 
the Defendant successfully contest such point against the 
Plaintiff for the reasons herein stated, nor is the want of 
notice to the Defendant as alleged the subject of objection 
on its part. 4 Cyc. 1122. 

Nor, again, is the appointment of a person other than 
one entitled to administer on the property of the Deceased 
subject to collateral attack. 4 Cyc. 1121. 

The Probate Court of this District is one of general ju¬ 
risdiction (4 Cyc. 1117), and therefore its jurisdiction, if 
legally acquired, cannot collaterally be attacked (4 Cyc. 
1117). 

23 Atner. and Eng. Law ( 2d Ed.) 116-117. 

Decree in a matter appointing Administrators must be 
regarded as conclusive until successfully reversed or set 
aside by a direct attack upon it in a proceeding for that 
purpose. It cannot be attacked in a collateral proceeding, 
nor are mere irregularities sufficient to attack. 

22 Amer. and Eng. Cases , 984. 

This action is as shown by the record and proceedings 
herein a claim for damages growing out of the death of the 
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Decedent and is not therefore an asset of his estate, and it 
clearly follows that the law as laid down in Lanthan 
vs. Hawkins, 35 D. C. Appls. 313, is plainly applicable. 

Under the original appointment of the administrators, 
and the scope of the authority conferred by law and the 
letters to them issued, did that legally permit them to 
bring this suit notwithstanding the action taken in this 
cause—the claim herein not being an asset of the eatate 
and the duty of the administratrix herein being clearly 
defined and restricted by the order appointing her? It is 
therefore submitted that the record, the proceedings herein 
as well as the law applicable hereto establishes a case where 
the action of the lower court should be reversed and the 
Qase renpnded for further proceedings. 

A. B. WEBB, 

EDWIN FORREST, 

Attorneys for Appellont. 
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